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Pleading for Particularity

As BoTH pPLAINTIFFs and defendants vie for favor of
the law in securities fraud actions, a continuing
point of contention is the viability of the group
pleading doctrine. Plaintiffs’ ability to “group
plead” allegations of securities fraud is under
much debate in the wake of the enactment of
the Private Securities Litigation Reform Act (PSL-

(PSLRA), and courts are split on the issue of whether
the group pleading doctrine should remain viable.
Several circuits recently declined to rule on the issue,
allowing arguments to be further developed.

The judicially developed doctrine reduces plaintiffs’
pleading burden to allege that multiple defendants vi-
olated § 10(b) of the Securities Exchange Act of 1934
and Rule 10b-5, which, in general, prohibit any per-
son from making material misrepresentations or omis-
sions in connection with the purchase or sale of a
security.! However, case law creates the presumption
that the senior officers of a company are collectively
responsible for misrepresentations or omissions made
in a company’s “group published” materials — for
example, in press releases, financial statements, and
SEC filings.> When such documents contain misstate-
ments or omissions, plaintiffs may not know initially
who wrote the document; therefore, judges created
this pleading protocol to ease the plaintiffs’ pleading
burden.?

Although private actions under § 10(b) and Rule
10b-5 are subject to the heightened pleading require-
ment imposed by Rule 9(b) of the Federal Rules of
Civil Procedure, which requires that “all averments
of fraud or mistake ... be stated with particularity,”
Congress determined that Rule 9(b) fails to protect
the interests of defendants in securities fraud actions
adequately.* As a result, in 1995, Congress enacted
the Private Securities Litigation Reform Act, the first
comprehensive revision of the laws dealing with se-
curities.” The PSLRA imposes substantial limitations on
the filing and maintenance of securities fraud claims.
Foremost among these limitations are rigorous, fact-
specific pleading requirements.® Congress envisioned
that, together, Rule 9(b) and the PSLRA would “pro-
vide a filter at the earliest stage (the pleading stage)
to screen out lawsuits that have no factual basis.”” Al-
lowing the plaintiffs to group plead allegations of se-
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curities fraud seemingly would contradict Congress’
objective for enacting the PSLRA.

Despite persuasive arguments against the applica-
tion of the doctrine since the PSLRA was enacted, the
circuit courts of appeals have been hesitant to address
the issue directly. Currently, the Fifth and the Seventh
Circuits are the only ones to rule definitively on the is-
sue — both rejecting the doctrine’s post-PSLRA viabil-
ity.® In Southland Sec. Corp. v. INSpire Ins. Solutions,
the Fifth Circuit was the first circuit to address — and
to reject — the post-PSLRA viability of the doctrine.
The court reasoned that the PSLRA never explicitly
abolished the doctrine and that it was unnecessary
to do so, because “Congress never made this judicial
creation law to begin with.” In addition, the doctrine
conflicts with the PSLRA’s “specific requirement that
the untrue statements or omissions be set forth with
particularity as to ‘the defendant’ and that scienter be
pleaded with regard to ‘each act or omission’ sufficient
to give ‘rise to a strong inference that the defendant
acted with the required state of mind.”” Therefore,
the court required plaintiffs to “distinguish among
those they sue and enlighten each defendant as to his
or her particular part in the alleged fraud.” Two years
later, in Makor Issues & Rights Ltd. v. Tellabs Inc., the
Seventh Circuit also rejected the post-PSLRA viability
of the doctrine, relying heavily on the Southland deci-
sion as well as the language used in the PSLRA.»

Without adequate guidance from other circuit
courts, however, district courts remain divided. Several
circuit courts — including the Second, Third, Eighth,
Ninth, and Tenth Circuits — have yet to address the
issue of whether the group pleading doctrine remains
viable in the wake of the PSLRA.#» Among those cir-
cuits, only district courts within the Third and Ninth
Circuits have resolved the issue by rejecting the doc-
trine. Furthermore, those circuits expressly declin-
ing to address the viability of the doctrine (the First,
Fourth, Sixth, and Eleventh Circuits) have left their
respective district courts to split the issue.™ For ex-
ample, despite both the Fourth and Eleventh Circuits’
express refusal to rule on the viability of the doctrine,
district courts within the Fourth Circuit may reject the
doctrine under Rule 9(b) alone, whereas the district
courts within the Eleventh Circuit “assume” the viabil-
ity of the doctrine without further analysis.”

Also representative of the inconsistencies among
opinions rendered by district courts is the emerging
conflict within the Sixth Circuit. To date, 10 district
courts within the Sixth Circuit have addressed the



issue.’® Although a majority view appears to have
emerged within the Sixth Circuit (favoring application
of the doctrine), a close review of these courts’ ratio-
nales demonstrates that the doctrine is no longer an
accurate reflection of Congress’ intent and therefore
should be rejected.

Not one of the six courts to uphold the viability
of the doctrine offers any rationale beyond a brief
and conclusory assertion that most of the courts that
have addressed the issue allow for post-PSLRA group
pleading.” Conversely, Judge Gerald E. Rosen, writing
for the Eastern District of Michigan, offered a thought-
ful and persuasive rationale for rejecting the viability
of the doctrine. For the first time, a court within the
Sixth Circuit refused to shy away from definitively ad-
dressing the issue and recognized that “the doctrine is
at odds with [the PSLRA’s] plain language and plead-
ing requirements.”” The court reasoned that the doc-
trine (1) runs afoul of the Supreme Court’s holding in
Central Bank;* (2) fails to meet the specificity require-
ments imposed by Rule 9(b); and (3) fails to meet
the heightened pleading standards defined in the
PSLRA. Furthermore, the court rejected the reasoning
of the district courts that have upheld the doctrine:
“Although a number of district courts within the Sixth
Circuit have acknowledged the existence of the group
pleading doctrine in post-PSLRA cases, those courts
that allowed application of the doctrine have done so
either without explanation or in reliance upon pre-
PSLRA authority.”»

Judge Rosen is not alone in his reasoning. Courts
rejecting the doctrine post-PSLRA have relied upon
the plain language of — and the policy behind — the
legislation. In Makor, the Seventh Circuit stated that
“[tlhe answer, in our view, lies in the language of the
statute.””* Similarly, the Fifth Circuit held that “PSLRA
references to ‘the defendant’ may only reasonably be
understood to mean ‘each defendant’ in multiple de-
fendant cases.””

Missing from any of these courts’ analyses, howev-
er, is the recognition that a refusal to give to plaintiffs
this presumption does not dramatically increase plain-
tiffs’ pleading burden. A comparison of the pleading
requirements imposed by those courts that reject the
doctrine with those courts upholding the viability of
the doctrine shows that there is actually little discrep-
ancy on this issue among these courts. For example,
in Winer Family Trust v. Queen, the court held that
the plaintiffs could not rely on the doctrine, because
permitting “a judicial presumption as to particular-
ity simply cannot be reconciled with the statutory
mandate that plaintiffs must plead specific facts as to
each act or omission by the defendant.”* Following
the heightened pleading requirement imposed by the
PSLRA, the court required plaintiffs to state with par-
ticularity all facts on which this belief is based.” For
example, “if the alleged misleading statement appears
in a press release issued by a company discussing
financial performance, a plaintiff could plead on in-

formation and belief that the chief financial officer is
responsible for making the statement if the plaintiff
can plead with specificity why the officer’s position
directly involves such duties or why a specific cor-
porate policy requires that the chief financial officer
make such releases.”*

In contrast to this ruling, in 7he Pension Committee
of the U. of Montreal Pension Plan v. Banc of Amer-
ica Sec. Litig. LLC, the court upheld the viability of
the doctrine but nevertheless imposed a heightened
pleading burden on plaintiffs. The court required the
plaintiffs to plead that the defendants were insiders of
the “group” that published the group-published mate-
rials: “[A] bare allegation that a defendant has inside
information, in the absence of any allegation to sup-
port a reasonable inference that the defendant had
control over the content of the allegedly fraudulent
statement, is not sufficient.”” Therefore, when it comes
to the factual bases for allegations, despite inconsistent
holdings regarding the viability of the doctrine, the
better-reasoned decisions ultimately require plaintiffs
to present specific allegations linking the defendants
to the purported misstatements or omissions.*

Rejection of the doctrine is appropriate and nec-
essary. A bright-line rule that refuses to ease plain-
tiffs” pleading burden allows courts to focus on the
significant issues of the factual bases for allegations,
maintain consistent application of the securities laws,
and effectuate the intent of Congress. The split among
the federal courts needs to be resolved. The bench as
well as the bar must not perpetuate an outdated and
unwarranted presumption. TFL
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vives the PSLRA”); but see In re McLeod USA Inc. Sec.
Litig., No. C02-001-MWB, 2004 U.S. Dist. LEXIS 8538,
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ity of courts that have held that the rationale behind
group pleading doctrine remains sound in the wake of
the passage of the [PSLRA]"); In re Dura Pharmaceu-
ticals Inc. Sec. Litig., No. 99¢v0151-L(NLS), 2006 U.S.
Dist. LEXIS 41193, at *62 (S.D. Cal. June 2, 2006) (“The
Ninth Circuit has not opined whether this doctrine re-
mains viable after the enactment of the PSLRA.”); In
re Sprint Corp. Sec. Litig., 232 F. Supp. 2d 1193, 1225
(D. Kan. 2002) (“The Tenth Circuit has recognized the
group pleading doctrine. ...”) (citing Schwartz v. Ce-
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and assuming viability. In re GeoPharma Inc. Sec.
Litig., 411 F. Supp. 2d 434, 451-52 (S.D.N.Y. 2006)
(Scheindlin, J.) (analyzing the case under the assump-
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Capital LP and TMI Integrated Holdings Corp., No. 05
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Committee of the U. of Montreal Pension Plan v. Banc
of America Sec. Litig. LLC, No. 05 Civ 9016, 2006 U.S.
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ven with the heightened pleading standard under Rule
9(b) and the Securities Reform Act we do not require
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ties litigation.””) (quoting In re Scholastic Corp. Sec.
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(E.D. Mich. 2003) (Rosen, J.), aff’d, 133 Fed. Appx.
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RA cases”); In re Century Bus. Servs. Sec. Litig., 2002
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ora” of district court decisions within the Sixth Circuit
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Loom, 1999 U.S. Dist. LEXIS 12999, at *16 n.4 (stating
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only be held liable “for the false or misleading state-
ments that he actually makes.” Conaway, 284 F. Supp.
2d at 730.
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»Id. at 731 n.12.

“Makor, 437 F.3d at 602 (quoting 15 U.S.C. § 78u-
4b)2).
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Bus. Fin. Servs. Inc. Sec. Litig., 413 F. Supp. 2d 378,
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(Internal quotations and citation omitted.)

7Id. at *18 (citing 15 U.S.C. 78u-4(b)(1)).
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»See also Cabletron, 311 F.3d at 40 (stating that the
First Circuit recognizes a “very limited version of the
group pleading doctrine for securities fraud”) (citing
Serabian v. Amoskeag Bank Shares Inc., 24 F.3d 357,
361, 367-368 (1st Cir. 1994) (pre-PSLRA case)); In re
Raytbeon Sec. Litig., 157 F. Supp. 2d 131, 152-154 (D.
Mass. 2001) (Saris, J.) (acknowledging the survival of
the doctrine post-PSLRA; however, “[tlhe doctrine is
limited in scope and applies only to ‘clearly cogniza-
ble corporate insiders with active daily roles in the rel-
evant companies or transactions”) (quoting Polar In-
ternational Brokerage Corp. v. Reeve, 108 F. Supp. 2d
225, 238 (S.D.N.Y. 2000)); In re Stone & Webster Inc.
Sec. Litig., 253 F. Supp. 2d 102, 112 (D. Mass. 2003)
(Lindsay, J.) (“While the First Circuit had accepted
the group-published information doctrine before the
adoption of the PSLRA, it has not yet ruled on wheth-
er the doctrine survived the passage of the PSLRA.
Even assuming that the doctrine remains viable in this
circuit, the plaintiffs still must make ‘sufficiently par-
ticularized allegations that the individual officer knew
about the fraud’ in order to attribute statements by
[the company] to [the defendants].”) (citing Cabletron
and Raytheon).
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